by auction of the channels and orbital locations previously assigned to ACC. Both
Commissioners also stated under oath their belief that the Commission’s behavior in this regard
violated the Communications Act, 47 U.S.C. § 309(G)(7)(A). See Affidavit of James Quello,
attached hereto and incorporated herein as Exhibit 3; and Affidavit of Andrew Barrett, attached
hereto and incorporated herein as Exhibit 4.

35.  Commissioners Quello and Barrett were at the time of the Advanced Order the
longest-serving Commissioners with considerable experience deciding DBS issues on behalf of
the FCC and were the only Commissioners who had not been appointed by the Clinton
Administration.

36.  These Affidavits from two former Commissioners who participated directly in the
decisions at issue provide compelling evidence to support Advanced’s claim that the FCC acted
unlawfully in denying its extension request. Both of these Commissioners were sitting officials
at the time the application was decided by the FCC and appealed to this Court, and only
subsequently stepped down from that office. This evidence would not reasonably have been
available in the original FCC proceedings or at the time Advanced took its direct appeal to the
D.C. Court of Appeals.

37. Both former Commissioner Quello and former Commissioner Barrett are well-
respected public servants with long experience in the communications field, including many
years of experience at the FCC. Their willingness to provide this sworn testimony demonstrates
the seriousness of the issues and the extent of the unfairness and illegality to which Advanced
was subjected before the FCC. Advanced submits that these affidavits warrant the immediate

reopening of this case so that the FCC may properly consider the issues in Advanced’s original

application for an extension.
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38. In addition to the Affidavits of former Commissioners Quello and Barrett,
subsequent events before the FCC further evidence the irregularity of the proceedings on
Advanced’s extension request. Since that order was issued, the FCC has continued its routine
practice to grant such DBS extension requests. Indeed, since USSB and Dominion Video were
granted second extension requests in 1992 and 1993, the FCC has now waived all DBS due

diligence requirements for these parties. See In re Dominion Video Satellite, Inc., 14 FCC Red.

8182 (Int’l Bureau 1999); In re USSB, 14 FCC Red. 4585 (Int’l Bureau 1999). Only Tempo
Satellite, Inc., has had any portion of an extension application denied. In that case, Tempo had
applied for an extension for two of its orbital locations; the FCC granted the extension sought as
to the more desirable location, denying the rest of the extension only because Tempo had not

even argued that it had made any progress at the other location. In re Tempo Satellite, Inc., 13

FCC Red. 11,068 (In'tl Bureau 1998).

39.  Advanced has not made conclusory or generalized assertions of unspecified
improprieties, hut has presented evidence including sworn testimony of the decisionmaking
officials themselves supporting its allegations that there was fundamental illegality in the agency

decisionmaking process. This proof is sufficient cause to reopen the case and determine whether

the Advanced Order was illegal and void
III. GROUNDS FOR RELIEF
A. Violation of the Communications Act
40.  All of the foregoing allegations are incorporated in, and made a part of, this claim.
As a preliminary matter, it is a “fundamental principle that federal agencies must obey all federal

laws ., ..” NextWave Personal Communications, Inc. v. F.C.C., 254 F.3d 130, 133 (D.C. Cir.

2001).
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41.  The Communications Act provides that the FCC ""may not base a finding of
public interest, convenience, and necessity on the expectation of Federal revenues from the use
of a system of competitive bidding under this subsection.” 47 U.S.C. § 309(}(7).

42, Here, the decisive vote to issue the Advanced Order was based on the expectation
of Federal revenues to be derived from the auction of the locations and frequencies originally
assigned to Advanced.

43.  Thus, the Advanced Order is contrary to law in that it violates the
Communications Act, and it was arbitrary and capricious and an abuse of discretion for the FCC
to enter that order.

B. The Advanced Order Violates Due Process of Law

44.  All of the foregoing allegations are incorporated in, and made a part of, this claim.

45.  The Due Process Clause of the United States Constitution entitles a person to an
impartial and disinterested tribunal in both civil and criminal cases, including adjudicatory
administrative proceedings. Under the Due Process Clause, a Commission that has a "pecuniary

interest in the outcome™ of proceedings before it, based on its desire to generate revenues for the
"coffers of the Commission,"” does not constitute the unbiased tribunal to which a party is entitled

under the Constitution. United Church v. Medical Center Comm'n, 689 F.2d 693,699 (7th Cir.

1982).

46. By exhibiting partiality based on a pecuniary interest in generating revenues that
would benefit the FCC, the FCC violated not only the statute but also the Due Process Clause. In
addition, Advanced has been afforded no meaningful opportunity, in any forum, to present

evidence on its claims, and to respond to the true basis for the Commissioners' decision.
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47.

In both respects, the Advanced Order is contrary to constitutional right under the

Due Process Clause, and it was arbitrary and capricious and an abuse of discretion for the FCC to

enter that order.

IV. PRAYER FOR RELIEF

WHEREFORE, Advanced prays that this Commission:

1)

©)

(4)

(6)

Reopen the case and permit evidence regarding the illegality of the Advanced
Order to be developed and presented to the FCC;

Declare that the FCC violated its duty, under the Communications Act, to decide
upon Advanced’s extension request without consideration of the expectation of
federal revenues to be generated from auctioning off Advanced’sspectrum;
Declare that the FCC violated its duty, under the Due Process Clause of the
United States Constitution, to decide upon Advanced’s extension request without
consideration of the pecuniary interest in generating revenues from auctioning off
Advanced’s spectrum;

Set aside as arbitrary and capricious, an abuse of discretion, contrary to law,
contrary to constitutional right, and/or in excess of statutory authority, the FCC’s
order issued October 18, 1995, denying Advanced’s request for an extension of
time in which to construct, launch, and operate its DBS system;

Adjudicate Advanced’s extension request without any consideration regarding
auction revenues, in an impartial manner, and in compliance with all other
applicable laws;

Stay the proceedings regarding the EchoStar acquisition of DirecTV, FCC Docket

No. 01-348, until such time as Advanced’s extension request has been properly

-15-



adjudicated because Echostar presently has the DBS license that formerly

belonged to Advanced; and

(7) Award all other proper relief to which Advanced may be entitled.

Respectfully submitted,

/s/ Original signed by Kathleen L. Beggs
Kathleen L. Beggs, Esq.

WILLIAMS & CONNOLLY LLP

725 Twelfth Street, N.W.

Washington, District of Columbia 20005-5901
(202) 434-5000

Peter Kumpe, Esq.

Stephen Niswanger, Esqg.
WILLIAMS & ANDERSON LLP
111Center Street, 22nd Floor
Little Rock, Arkansas 72201
(501) 372-0800

Counsel to Advanced CommunicationsCorp
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1801 Pennsyhvania Avenus Geraig M. Tayior .
wasningien, DC 20008 Premqem ang Chief Cperating Oficar .
202 837 010

Fax: 202 887 1710
Intarmec 1010299@ momail.com

October 19, 1995

The Eonorable Reed E. Hundt
Chairman

Federal Communi¢atioas Commissioa
1919 M Streer, NW.

Washingtor, D.C» 20554

Re: Advanced Commuaicadoas Corporation
FCC File No. DES-94-11EXT et al.

Dear Chairman Hundt:

As you know, MCI and others have urged the Commission :o place the 27 DBS

wrzaspoaders at 110 degreess West Loogitude oa public auction, MCI reaffirms its
commitment t0 participate in the auctiog and will submit an opening bid of $175 million.

MCI has N0 iaterest whatiosver in bidding 0a the 1 chaonels currenty assigned to

Tempo at 119 degrees West Longitude because they =ill not support the type of services
MCT plaas to provide.

Sincerely: _ 7 _

Gerald H Taylor

¢er  Commissioner Quello
Commissioner Barratt
Commissioner iNess
Commissioner Chong

EXHIBIT 1
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FCC 95428

Before the
FEDERAL COMMUNICATIONS COMMISSION

Washingron, D.C. 20554

In the Maner of

Advsosd Communications Corporation ]
Application for Exznsion of Time o Construct, File Nos. DBS-94-11EXT
Laupch, and Operate 3 Direz Broadeast Sateilite
System

Application for Consent 10 Assign Direer Broadcast DBS-94-1SACP
Sarellite Construction Permit from Advapced

Communications Corporation to Tempo DBS, Inc.

Application for Modification of Direct Broadeas

DBS-94-16MP
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MFMORANDUM OPINION AND ORDER

Adopted: Ocober 16, 1995 © Released: Ocuober 18, 1995
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I. INTRODUCTION

1. Before us are several Applications for Review of a Memorandum Opinion and
Order issued by the lnernacional Bureau that: (1) denied Advanced Communications
Corporation {"ACC®) an exrnsion of e in.which to construct, launch, and operate i

Direc: Broadcast Saicllite ("DBS”) sysem; and (2) dismissed as moot ACC's applications for.. .. .

consent (o assign its DBS constuction permin 1 Tempo DBS, lnc. and 1o modify its permit
to conform to the specifications of sateilites curremly under construction for Texpo Satellite,
Inc.¥ Tempo Ssicllite is an affiliate of Tempo DBS and s current DBS perminee; both
Tempo Satellite and Tempo DBS are wholly owned by Tele-Communications, Inz. (*TC1%),
the country's larges: cable multiple systems operator ("MSO®). These Applicadons for
Review have beet opposed by a mumber of parties, inchuding most other DBS perminses.

2. We affirm the Inrernadonal Burean's finding that ACC failed w0 meet its due
diligence obligation of proceeding expeditiously with construction and launch of it DBS
systers. ln 1984, the Commission assigned to ACC scarve public rescurces — orbital
positions and chapnels - &t DO cost, requiring only that ACC procesd with due diligence to
provide the DBS service it bed promised. As the Burran found, after more than 3 decade,
including one four-year extepsion of tme, ACC has oot met the Commission's due diligence
siandards. Accordingly, we affirm the Bureay's decision to cancel ACC's constuction
pcrmit. Because we deny the exiension requesied by ACC, its assignment and modification

u Advanced Communicasions Com., 77 Rad, Reg. 24 (P&F) 1160 (DA 95-644, April 77, 195X " Buzcau -
Order®).

|

applic
locatic

mitiate
orbital
surrens
applics
gecidin
Since ¢
to foste
meet th

This is a
i order
service ¢

resolve L
with fs ¢

for an i
this pro&x
their sige
been rais
opponeot:

[
F

BEE




A . &

applications bave betn rendered moot. and thus will be dismissed. The channels and orbital
locations previously assigned o ACC will therefore reven 1o the public for reassignment.

3. With this decision. we also announce that before the end of this month we will
initiate a rulemaking o establish a2 new methodology for reassigning DBS channels and
orbital pesivons that become available as a result of either cancellation by the Commission or
surrender by permittees. Qur thinking at this point is that opening a window for new
applications for DBS authorizations for these channels (arxd orbita! positions), and ten
deciding arpong munually exclusive applications by auction, will best serve the public intcrest.
Since ope of our primary goals is w expedite the provision of additiona] DBS service in order
to foster competition boxh ameng DBS providers and berween DBS and cable, we intend to

meet the fellowing timemble:

October 27, 1995 Notice of Proposed Rulemaking issued

December ]2, 1995 Final Repont & Order issued
January 17, 1996 New rulr.s. become effective
Jamuary 18, 1996 " Channels reassigned; if competitive bidding chosen,

auction begun and compieted in ope day

This is an ambitious timetable, but we are committed 10 achieving an expedited reassignment
in order to minimize or svoid alogether ary disruptdon in the development of the DBS
service or mmchumphmofmos:mgerwp-mc:paumthﬂdwe!upm By devising
and xmplcmcnnng a sysiem for resssigning ACC's channels within three thonths, we will
resolve the rcassignment issue in time for amy potential recipient of those channels 10 proceed
with its business plans with linle or oo interruption

4. In making this decision, we alse depy 2 request by EchoStar Satellite Corporation
for an investigation of and sanctions for alleged improper and undisclosed ex parte conacts in
this proceeding.¥ Since the prohibited &2 parte presenmtions. were proqply disclosed once
their significance becarme boowr, and sicde e arguments made in those presenmations bave
beeumsedbypcuuon:nm:hnpmcmdmgandfuﬂyaddmsedby&hﬁmmdo&t
oppooents, we conclude that no barmful prejudice has octrred. -

¥ o both iy Oppotiten and in a Jume 13, 1993 letier 1o the Managing Director, EchoStar requensd, inter
alig, an ipvestigatios o whether additional undiselened probibaed ex parte communications bad
ocourTed in the procesding, and for impasition of jancions agaiow thoae who have already admited to
making such prodibied communications,

Guoii
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0. BACKGROUND
A The Evoiution of the DIBS Service

5. In 1982, we granted the first authorizations for DBS service — satellite systems
that would deliver video programming “direct to home* vis backyard receiving dishes. ¥ Our
primary goals in iniuating this mew service were (o provide additional competition to existing
program providers such as cable reievision, 10 provide improved service 1 remote areas of
the country, and 1 €DCOUTAgE innovative new programming and services.® DBS operatorn
would gansmit satellite sigmls from one or more of the eight orbital positions zllocated 10 the
United Suies pursuant w the Region 2 Plan adopied at the 1983 Regional Adriniszrative
Radio Conrercnce ("RARC-83%).% Thirry-two channels were available for use at each orbital
locaton. With digital compression, cach such “channel® curremly can yield up 10 six
channels of consumer programming.

6. Pursuant w our DBS rules and in fiee of sringent financial showings and
subsequent Commission amalysis, each DBS permnitiee must sadisfy a rwo-prong due diligence
tequirement before 2 DBS license can be awarded. ¥ The firnt proog of our due diligence
requiremens mandates that cach DBS permines must begin corstruction or compiete
contracting for construction of its synem within cne year of gram of ity consvruction permit.
The second prong requires that each permitice mmust begin operation of &s sysiem within six
years afier receipt of i construction permit. Specific orbital posidons and channels are
assigned on & firicome, first-served basis upon 3 deertination that the permitiee has
sausfied the first prong conmracting requirement.  Thud, sperific orbiml/chanme] assignments
are made ip the order that firm-prong due diligence demonstratioms are received from

x Dirscz Rroadeas Sneline Servicr, % F.C.C24d 676 (19&2). DESillﬂdiuawm'n.ﬁ_mmvhin
which sigmils from eardh sre recaomined by bigh power, goosationary smeliies fov direct teception
by small reinively vexpeoive exrth wrmisals,

¥ 4. = 6802

¥ ser Proceacing Proceduses Resarsing the Dir Breadeas; Satellite Serviez. 95 F.C.C.2d 250 (1943)
{"DES Procmaing Onder*). The Region 2 Plan adopued at RARC-$) allocaiss orbital positions and
chanpels for wae m ox Brosdcan Saellite Service ("BSS®) in the Western hemispbere. The eight U.S.
orbiul positiom, proceeding from cam w wen, are 61 WL, 101°W.L, 1 I0"W.L., 119°W L,
148W L, 1TTW.L, 166°W L., and 175°W.L.

¥ " 3ep 47 C.F.R. § 100.150); Dire Broadcas Saeiie Service, 90 F.C.C.24 a1 719,
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perminces.¥ These requirements were insended 10 permit more orderly proczmng of
applications and to casure premp and effective use of DBS specirum resources. ¥

7. There have been five processing rounds for DBS applicants, the last in 1989.
Prior io the last processing round, the limited oumber of applicants and channels requested,
coupled With the flexibility of the international aliocation of DBS resources iN the Region 2
Plan. aliawed us 1o grant authorizations ai variance With thar plan.® Inthe tast rwnd of DBS
applications, however. reguests for orbitzl/channel resources excesded the rvrilrbk supply.
In our 1989 order in Cominental, we decided 10 assign hal/f-CONUSH channels only n
cast/west pairs, so that esch applicans could provide full-CONUS service, Service 0 the
easiern half of the United States was jo0 be provided from the four eastern orbiwi Jocations.

“and service 10 the wesizrn balf of he country was i0 be provided from the four western

locations. Accordingly, beginning in 1989. hew applicants received paired casvwest
assignments, apd ¢xisting consmuction permits were modified & comply with the new
assigpment scberne. Bowever, we authorized cooditional fll-CONUS coverage from the
eastern orbigl positions, provided thar such service proved feasible and in keeping with
United States treary obligations, i

B.  ACC's History as a DRS Perminee

8. In 1984. we granied a six-year DBS constuction permit 10 ACC. subject iOthe
condition that it *procesd with the construston Of its system with.due diligence is defined I
Section 100.19 Of the Commission's rules.”& In 1986, we determined that ACC had

L DAS Procesiing Orgder, 95 F.CC2d m 253, Porminess apply separusly for launch and operational
ahoriry once sateilite construction is nearty complese. A licemse to operate a DBS suellite, for a five.
year werm. may be grauied epot sueoesyfal taellne Lunch and operation of the DBS serviee. Sec.

.t Hughos Commnicationsy Calaxy. Inc., DA 93-979 (May 1, 1993).

y RES Proceaing Orfer, 95 F.C.C.2d ar 293; sor abo CAS. Inc., 99 F.C.C.24 365, $63 (1984).

¥ For example, “Mawumofmmmuummmmmnww:hm
saellite werving the canern pan of e counry and ooe serving the wenern pan of the counery, Seg
Comineneal Sxetiing Corp,, 4 FCC Red 6292, 6297 (1989), partial rocon, depied, $ FCC Red 74321
(190X " Conrinerzal ).

w Sigmais from DBS saellites that cover half of the continental Untied Stues are referred to as “half--
CONUS® siprals; those that corver the tiire comimental Ungied States are referred 1o as “full-CONUS®
signaly.

W Cominenial, ¢ FCC Red a1 6292-93. At that time, tbe Comsnission did nor have the resources
neceizary 1o dewrmioe whether full-CONUS serviee could be provided in wehnical compliance with the
Regicn 2 Plan. M.

e Sarcllite Syndtizared Syueme, Ing. . 99 F.C.C.2d 1360, 1387 (1984).
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satisfied the first prong of the due diligence requirement by contracring for the construction
of rwo satellites, W Accordingly, we granted ACC's request for 6 thannels a1 each of Pwg
orbiwl locations: 110" and 148°. W [n ; 1086 application to modify its construction permy;,
ACC requested assipnrnent of additional channels it these locations., Pursuane 10 the
assignmemt scheme adopted in Continenal. we reserved (but did not assign) eieven additiona]
pairs of channels for ACC, ¢onditioned upon ACC's satisfzetion of the first prong coniract
due diligence requirement for this modified DBS system, ¥

9. In Ocrober 1989, ACC submitted satelijte eonrract infermation in compliance with
the first due diligence requirement for its mdified sysiem. In 1990, ACC requested 3 fou:.
year exiension of time. until December 7, 1§94, to construct and operate it DBS sysiem.
ACC cited *factors outside its control” in suppon of its txtensjon rquest: (1) thae designs
made obsalets by technological advances netzssitied numerous modifications: and {2) thar
changes and unceruinry in the Commission’s channel allocation policy had delayed
Construction. ACT said that it had nonethe less Spent “considerable” encrgy and funds in
advancing satellite technology, inchuding DBS digital technology

10. In April 1991, we granted ACC's ¢X1ension request and assigned ACC 11
additional channels a1 110° apd 8 additiogal chanoels a1 148%, based oo our determination that
it had sarisfied the firm proog contracting due diligence requirement for ics modified
sysem.¥ The due diligence finding was based in past on ACC’s contract paymenr schedule,

specifically suated thar *fijn the Jutwre, conrinued reliance on @perimeniarion, technological
developments and changed plans will nor necessanily justify an exension of a DBS

X I:ME-m:mnsu_.lx_ 1 FCC Red 20, 21-22 (586X ™ Temp 1),

“ Cominemal, 4 FCC Red w 6304 pa2,

S bt

Y 10 6301 Tha, te Commision beld 1 seitioon pairs of chazpels for ACC. which Sould be

mm&mmummmcmmmxdmgmmmn
those oew channeis,

w Requen for Addirional Time 1o Comzerut and Launch Direct Broadeast Satelites, DES-84-01 EXT/S-
QSMP (fied Feb. 16, 1990).

u: advanced Communicaripoy Com, 6 FCC Red 2269, T2 (1991). tzxot_deniad, & FCC Red 6877
(199X " Atvanced®). We asyigned oaly cight channels 4 14¥ since b0 more were available ar thas
tocalion. We denied ACC"s request for three chamnels at I5T becawse ACC did not complese
contracting for 3 fitth saeilice a1 this Jocarson. ld, Three chanpels remain reserved for ACC but not
YO assigned.
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awhorization, ” and nowd that “there does now appear 1o be] a need for siricter enforcemens
of 1he construcrion progress requiremenis of the DBS rules. "%

11" In August 1994, just four months before its construction permit was o xpire.
ACC requested a second four-year extension of time, based on the following assenions: (1)
its three-vear negotiation to reach 2 joint venre agresment: (2) modifications in its system
gesign that detayed consguction: (3) the “consickrabie” funds and *countless™ hours expended
to implement its sysiern; and (4) regulatory delays in formulating channel assignment policy
in Continental which affected the timing of e gran of ACC's modification requests.

12. Seven weeks later, or just two months before its permit was to expire, ACC
requested consent to assign i DBS construction permit 0 Tempo DBS.® which would in

_ turn lease or sell the Tansponders at the 11(° orbital position to Primestar Pamners L.P 3

5 The proposed assignment would permit Primestar's migration from medium-power direct-io-

home fixed sateliite service ("F5S®) using :ppro:umzt:ly 36 w 40 inch receiving dishes, w

high-power DBS service using 18 inch rcc::vmg dishes

13. In acricipation of this assignment, ACC also filed an application to modify its
permit 10 conform 1o the specifications of Two seliiies being bullt under Tempo Satellite's
DBS permmit for an eleven-channe! DBS syswem © be operated at the 119° orbital location. ™
Toe practical effect of this request is that peither ACC nor Tempo DBS would build the rwo
satellites ACC had contrscaed o purthase from Marrin Marietta that had been the basis for
ACC's due diligence showings. Insiead, ACC or Tempo DBS would use two saelines being
built for Tempo Satellize under Tempo Satellite’s consouction permit. ACC asked the

ld. w2274 (emphasis added).

Requent for Addivonal Tuoe to Conmruct and Lamch Direer Brosdcan Saellives, DBS-B4-01/54-
LEXT (Augus B, 1954),

Requesn for Comsent © Asvign DES Authorinations, DBS-94-1SACT (Sepiember 28, 1994),

el et Lt -

w TC1 owms tewesry-rwo potext of Primestar.  The cable synem opermon tha bave owpership inerens
1 m Primesmy are TCL Tooe Warner, Ine., Cox Emerprises, Comeast Cable, Continena) Cablevision,
4 ind Newboose Broadeasing Corporstion.  GE Americas Commmmicaniont, ec., which owns the
saiellite thas s curreody maed 10 provide Primenar servies, nalwneqmypam::m?rw Sex
1 United Sutes v _Primesar Parmers, LP,, 19941 Trade Cas, (CCH) 1 70,562 (S.0.N.Y. 1994).

& Tempe DBS App. for Review & 22,

w Application for Modification of Coosruniion Permit. DBS-%-16MP (Onober 14, 1994). 1o November
1554, ACC filed ap amendmem 10 this modification requen, Amendmers of Application ler '
Modification of Consuruction Permit, DBS-54-i6MP (November 16, 1994},
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Commission fo give it credit for Tempo Satellite's efforns in determining whether ACC had
met its due diligence obligations.

14. Included with ACCs assignment application was a Capacity Purchase Agreement
("CPA") berween ACC and TCL. Under the CPA, TCI would provide ACC with the two
sateilites being built for Tempo Saiellite. and pay over $45,000.000 in TCI common stock
alang with other monewry incentives. In return, ACC would irrevocably sel) all of its rights
to the trinsponder capacity on those satellites, This agreement was an aliernative © the
outright assignrment of ACC's construction permit o Tempo DBS &

15, In April 1995, the International Burcau found that ACC had failed to compiy
with its due diligence obligations, and therefore denied ACC's sequest for extension of time
o begin DBS operations.™ The Bureau conciuded thii' ACC's faijure to make any significant
progress toward the lauoch and operation of its DBS system was the result of ACC's own
business decisions, and that ACC alsa could not rely upon Tempo Sateilite's investment in its
satellites 1o sauisfy ACC's due difigence obligations. Accordingly, ACC's DBS construction
permit was canceiled, and its requests to assign and modify its permit were desmed moot
ACC apd others have filed Applications for Review of that decision by the Commission ¥
and these applicstions are opposed. X

S=.c.r.. ACC's Comolidaed Opp. w Petitions m Deny at 13-18 (filed Nov, 23, 1994),
ACC App. for Review a1 19 Tempo DES App. for Review a5 3 nd, 6 . J0.
Burcas Otrdef at 99 5-15.

I ar 11 20-21.

E H E E E

The following parties flled Applications for Review (*App. for Review®) on May 22, 1995: ACC:
Tempa DBS, Inc.; Primesar Parners [LP.; Generat lnstrumenss Corporation ("GIC*); xnd Cable
Telecommunications Asscciation ("CATA"). Sotne or all of these partics may be collectively refermed
10 as "peticoners.”

Dorninion Video Suellite, loc. fled an Oppesitian (“Opp.”) 1o e Appiication for Review oa May 26,
1995. The following parties Sled Oppositions oo Juze 6. 1995: EchoSur Suefline Corporation:
Directyar Corporation: DIRELTY, loc.; MCl Telecommmanesrions Corporation: Eneruinmens Made
Cooveniem (Emc”) U.S.A., Inc.; Conmumer Federazion of America and the Cemer for Mediy
Education; and the Natiooal Roral Telecompnmication Cooperative. Urited Sunes Sarellie
Broadeasing Company (*USSB™) alw files Comments ca the same dae. Otbers filed informal
cormmens in this proceeding as well. Some o alf of thexse parties may be collestively referred w as
“opponents.® Also, ay nowd above, oo Jute 1), 1995, EchoStr requenes that the Mapaging Director
underaks an tovestigation W deiermine whether aoy additiooal & parie commumications pok permitad
under our rales had oonwrmed, and requesiad that sancions be inposed against thene who had adminedly
cngaged 0 prohibited prescaracions, ‘The Managing Director has referred chis maner o the full
Commitnion. We addreas this maner i 1 75-79, infrm.
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16. DIRECTV assents that CATA. GIC, and Primestar lack standing in this
procerding. Nooe of these petitioners panicipsted is the first smge of this procesding. In
such circumstances, Secgon 1.106(bX 1) of our rules, 47 C.F.R. §1.106(b)X1), requires that
they “show good reason why it was not possible for [them) 0 participate in the earlier suages
of the procesding.” These three petitioners have not made this showing, and their respective
applications for review will be dismissed. All of their arguments have been raised by the
other petitioners. however, and 50 arc addressed in full.

OI. DISCUSSION

17. In suppont of their Applications for Review, petitiopers argue, as deailed below,
that the Burzau Order: (1) exceeds the Bureay's delegated authority: (2) conflicts with
Comumission precedenr for considering due diligence and requests for extension of t(ime: and
(3) contravenes the Commission's goal of prompt inftistion of competitive DBS service.™ To
the contrary, we find that the Bureau did oot exceed its delegated authority, and it conrecuy
applied Commission precedent in bolding that ACC bad failed to meet jis due diligence
obligations,

A, Due Dl Obligari
I.  Delegated Awthority,

'18. Petitiopers contend that the Bureau exceeded its delegaied awnbority in denying
ACC's applicadon for an exiension of time,3¥ They assert that the Bursau Onder constitutes
an “unprecedemiad and inexplicable” break with Commission precedent, since R is the first
tirne that a DBS construction permit has been cancelled based on a perminee’s failure to meet
the second prong of the due diligence rule.™ For the reasom stted bejow, we find that the
Bureau's action wa$ copsisiznt with our precedent

T

x ACC App. for Review uf 11, 13; Tempo DBS App. for Review u 11-24,

w Pursuag w Sectoo 0.261 of the Commistion's Rales, 47 C.F.R. § 0.261, the Chief of the lnternational
Burean b delegamd 3 wide rangs of swherie o sovdorm ot of the Amections of the buresy, whish
inchade "acmininer{mg) policies . . . [for] domestic and mternational sateltite sysiems® and
" monitor{ing} complizee with e wrme and conditon of mrthorizatom™ such o tase 3 isrue in this
proceeding. Scg 47 C.F.R. § 0.51(e)=(d). This delepmed sathority is subject w0 specific limitations that
prechude action oo applications thar presenl orvel quescons of fact, law, o poiicy tha cumo be
resolved under ouruanding precedenn or guidelines, or that appear o juxify » change in Commission
poticy. Jd ai § 0.261(b).

Ser_c 2., ACC App. lor Review at [, 12-14; Tempo DBS App. for Review az | [-13.

In sddition, we now that sinee we are pow deciding this case op e metity, the itsue of whether the
Burear ciceeded s delegated authority is toor.
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19. At the incepdon of DBS scrvice, the Commission estzblished a minirhal number
of rules designed 1o fosier the development of the fledgling service.®™ The Commission
determined that the public interest would best be scrved by affording DES perminees
maximum flezibility in order to facilitate the invoduciion of 3 new service that was untried
and unproven, both technically and financially. ™ Among the few rules imposed was the rwo-
part due diligence requirement, e which exceptions would be allowed only in the “most
extraordinary circumstances. ™%

20. Unger the first prong of our due diligence rule, we have aken sction against
applicans who failed © go forward with the construniion of a DBS system. Since the rule
*was intended (0 ensure the, prompe initiation of DBS service for the public,” we said that it
“must be enforted where perminecs are allowed 1o bold spectrum resource for which other
applicants exist " As 3 result, berween 1984 and 1989, » towal of seven permitices were
stripped of their permios for faikure to comply with the (irst due diligence requirement. ™ In
addition, we recently cancelied the orbital pesitions and channels (but not the consmuction
permmit) assigned o Dominion Video Sawellite, [ne. for faihure w demonstrae compliance the
first due diligence requirement in 3 timely manner.

21. Nevenbeless, throughout the first decade of DBS's exinence — what we have
previously described as the "pionecting era® of this service®™ — the Commission exercised
Nexibility where the public nterest 3o required. The Commission was reluctant o cancel
constructiop permits for faifure 1o inidate DBS service "in accord. with 2 pre-csablished
tmeable ser withowt the bepefit of experience. "4 For example, in grasting ACC's first
four-year exiepsion, we based our decision op the substaantial developmers in DBS sarelite
technology, the Commission's development of i policy regarding channe] and orbieal

H  There are oaly nive requlatioom direcdly applicable w DBS servict. Sex 47 C.F.R. Pany 100,
W pimo Bmadeag Suelfie Service, 0 F.C.C.2d & 706-08.

% DBS Progeuing Qrder. 95 F.C.C.24 at 254,

o cns._lx.. 9 F.C.C.28 n SN

w

Sez CRS_ ., 99 F.C.C.24 = 364, 571-73 {CBS and Graphic Sanning Corp.): Ismpn L. 1 FCC Red

at 21 (NEXSAT); RCA American Communications Inc,, 2 FCC Red 1204, 1205 (1987TYRCA :
Americon, Amres Saxllae Corp., and Digisal Paging of Texas, Inc.); Continetmal, 4 FCC Red x- :
6296 (15390 DBSC). :

m Dominien Yiden Satclline_Sne,. § FOC Red 6680, 6687 (1993), recon . deniad, FCC No. 95421 {Ocz.
5. 1995) " Daminion”). The Domizion decision is discusaed more fully is 28, infa.

E.p. Advanced, 6 FCC Red m 1774,

United Seaes Sacefline Brmageaming Co 3 FCC Red 6358, 6850 {1988X"LIASE L")
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assignments, and the Challenger and Ariane launch vehicle failures of the late 1980's &
Such factors, which would have been outside any permitse's control, were the type of
“eavaordinary cirtumstances® that justified extension.

22. Bul even as we granted such extensions, we separately cautioned that extensions
would be more difficult 10 obtain in the future, We noted that;

[a)s circumstances have evolved and demand for DBS facilities
may be increasing beyond the available supply of orbit/channel
resource, there does pow appear {10 be] a peed fot stricter
enforcement of the consgruction requirements of the DBS
rules ¥

We stied that it is *imperative that inefficient use of DBS assigropents, whethet imenrional
or ipadverient, be prevented, particularty if it becomes evident that incumbent permittees are

* unjustifiably prevesting additiomal promising parties from agempting to deliver DBS

services. " We also explicitly pu permitises oo notice that uncerninties in or
miscalcwlations of the business climate are not factors beyond permitiees’ comrol that could
Jjustify zn exiension, but rather-are risks that each perminse must bear slone: *[njeither other
cxisting or potcnrial DBS partcipanrs nor the Commission can, or should be expecied to,
accommodate their misken projections ot modified expectations. "%

23. Four years ago, we sid that *DBS continues o be ‘unproven as a technology
and as 8 commercial enterprise.’*®™ In gramting ACC's request for a four-year exwension that
yesr, however, we explicitly warned that *[t}here will s300n come a time when the pioncering
erz of the development of DBS technology and service will come o an end, *&

24. The last four years bave ushered in that new era. Two permitees (DIRECT VS

Advanced, 6§ FCC Red mt 2274,
MJ@MMMI(M&MCF&Mlmﬂ.
Id

I, ar 68399,

Advanced 6 FOC Red wt 2273 (quoting USSR L 3 FCC Red ai 6859).

ld. a 2274,

E B B E F B R

DIRECTY is 2 wholly-owned sutwidiary of GM Hughes Electronics and an affiliawe of Hughes
Commusications Galaxy, foc. (“Hughes*). Hughes s 3 Commission licensee in the high-power DBS
service, and DIRECTY is the DBS operiting, cusiomet service, and programming acquisition arm of
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and USSB) already bave their DBS sysiems in operation, and a third {EchoStr/Directsal) is

10 launch one sazellite this fali and asother in 1996. Termpo Sawellite is scheduled 10 l3unch in

June 1996, Under these circurnstances, a permitiee’s insbiliry of unwillingness to proceed
with construction of its sysiem weighs even more heavily against allowing it o retzin s
permil, &

23. ACC argues tat the Commission has applied a “fexible policy” as recenty as
1993, when we issued our Dominian order.®™ In that order, we stripped Dominion of its
orbital/channe! assiguments beczuse of its failure over a two-year period to respond 1o one
Commission order and several requests from the smff for informacdon pecessary o
demonsirate complisnce with the first due diligence requiremene. ¥ Dominion's inordinate
delay in submiting the required information caused a prejudicial delay of 2:signroents ©
other DBS permitess who were behind it in the assignment queve. The appropriaee sanction
in thal situation was fevocation of Dominion's assignments and sending it 10 the end of the
assighment ‘quene. In the same order, we also exiended Dominion's DBS pernir based on
the “reasonable degree of contimity m [Dominion's} efforts 10 eswblish is DBS sysiem. "™
We poied that Dominjon bad developed a financing program, contracied for bome receiving
equipment, and obmined a contract for launch services = all pan of satisfying the second
prong of due dilipence. ™ Nore of the demonstrated progress wward an operational DBS
system that justified our flexibility in Dominjos is present in this case,

26. It is wue, however, that the Commission bas pever denied an exiension of time to
2 DBS permitiee for failure 10 progress wward compliance with the second due diligence
requirement. ¥ From this, ACC argues that any decision to mke such an action would be an
‘umprecedemed and incxplicable® departure from Commission precedent 3

Hughes., Both Hughes and DIRECTY are subsidiares of General Mowrs.,

# S USSRL 3 FOC Red ar 6858,
W 505 ACC App. for Review x 15,
W™ pomigion. 3 FOC Red ar 6547,

@ I« 6688,

Y '

F-H

The Burean Order erroneously sated that otrain language quoted from USSE | was med in detying an
eXtantion W aoter DBS perminee. Sog Burray Order ar {13 (quotng USSE 1, 3 FCC Red ar 64$9),
This misstarrmens does not detract from the logic of the order. which was based oo e Commissien's
chisn-cxpressed desire for striciet enforcrtnent of dur diligence requiremests, rather than the oucome
of amy parucular case. '

W 3 ACC App. for Review ot |,
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27. We dicagree, Corzisiensy with prior precedent iS not detarmined DY wherher the
same ourcome has been ruched. Rather, it iS deirrmined Dy whethee te Commission’s rules
and orders have bemn applisd foithfully, We have repeacedly exatessed our tommitment 10
enforting the due diligence rules, The fact that others have demonsirated sufficient
commitment lo justify exiensions doer not tequire us 10 grant every suth request, As we
caplain below, ifwarcanied under the cireumstances Of this case. we dO not consider it a
drpsrmase from precedent 10 sancel 3 DES construction permic based ON the permines's
fatiure @ demonsiaie sufficient pragress 1oweard compllance with the second Prong of the due
diligence tequirement, We now fmio the question Of wixther the faces Of this case justify
cancellation 0FACC s permit.

2. Applicarion of the Due Diligence Siandard

28. As we smted in granting ACC its first extemion, "(tlbe Commission ciosely
serutini2at 2l requests for exwensions of ume within which w comply with ity rules and
policies. "™ 1n asfing 0N 4 request for extension of time, the Commission roust assess the
torlity of circumstarcss: "o cffons made and those pot Made. the difficulties exxcouniered
and those overcame, the rights of all parties. and the ultimate goat OF service O the
public.*  Tre Buru comiuded from jts assessmens Ofthe tomlity OF the circumstances that
ACC had made linle progress iz construction, launch, and initiation Of 1 DBS syswem in the
past.decade = carticulirly during D four-ysar exwension — and (hereforz that an extension
was not justified. ®  Upon clese senuiny of A0C"s extension request, we conclude that the
Bursau was correct.

29. ACC comends gt it has pot been *warchousing® s DBS awhorizations. ACC
has focused D argument upon three areat: (1) the efforts made by ACC N developing it
DBS system: (2) e s tem betwezn ACC and TCT for somstruction ad lauvnch of »
satellite licensed o ACT: and (3) ACC'r negotadons for ajoii vepnite with another DBS
permitice, EchoSme. 1o additon, ACC asserts thal (he cirrumsiances Of this case are
indistingueishable from those Of rovo other cases in which the Commission cither granied an
extension Of zllowed 3 traaster Of control!

W agamcd 6 FOC Red u TVM.
USSR, 3 FCC Red u 6861,
w Burzay Ordet a 19 13-20.

B, a 19-20 (eiting Uit Staies Satelline Broadeaning £o.. 7 £CT Rad 747 (Vid. Sve. Div. 1997
{*LSSE 1™ and Diprusac Corp. 10 FCC Red 88 {1995)). Thess cases are discussad infre, 1146-63.




a. ACC's Efforts

30. ACC argues that the Commission should consider its eHons “io make DBS a
reality,” including: (1) the promotion of digial tansmission technology: (2) the development
of plans to provide educational programming: (3) advocacy of ineractive service by DRS
systems; and (4) pafucipation in legislative, regulagory, and publicity effors io promote ...
developmery Of DBS. &

31. For purposes Of owr due diligence analysils, we must recognize that nose of the
effors ciwed by ACC involves the acoual construction Of a DBS saiellits or arrangement for
launch- and operation-related services. While promotional effons may be bubble. those
¢fforng are not an adequate substinnee for the concrere progTees oward e tonsuucton and
operaton Of a DES system that is required upder our rules.

32. lno the past, we have specifically decmed such geperalized effonis toward
promoting the DBS service insufficient to satisfy the first due diligence prong. For example,
although we *recognize[d] the efforts CBS has made w dawe in developing DBS and HDTV
technology,” we beld that CBS had pot met its due diligeace obligation for the simple reason
that it did not have a signed contract for the construction of its satcllite. ¥ Similarly here,
without demonstrated concrete progress Wowand conswuction and operation of 2 DBS sysiem,
we Cannot 53y that e mitial assignment of scarce public resources 1o ACC contitues w be

Justified,

33, Since 1991, when we canrioped ACC and all other perminees that exniensions
would be more difficult 1o obmin in the fumure,® we have granted cxtensions on crly two
occasions. The record in those cases demonstrated that the permitees had made siguificant
progress toward the realintion of a DBS sysiem, including substaniial mobetary investment,
aranging for financing for completion and launch of the system, contracting with suppliers of
DBS bome receiving equipovent, and conmacting for satellite launch services. A Thess gre the
kinds of indicia of progress that we jook for in evaluating an extension application, Neither
these nor any companable indicia are present in this case,

34. ACC asserts that it was the firm 10 advocate the implementation of digial
Transmission teconology, which it began o incorporate into planning for its system as early as

Id, ar 6-8.
CES .Jnc.. 98 F.C.C2d &t 1069,

Sec Advanced, 6 FCC Red x 2224,

E E E E

See Dominign, 8 FCC Red ar 6688; LISSR T, 7 FCC Red u 7251 -
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1986.% ACC seeks credit for persevering in its efforts to drag the industry to chis higher
siandard, noting the resisance of other permitiees such as DIRECTV that uliimately came o
adopt the same technology ¥ We do not disparage these efforts. It is more nomble.
however, that DIRECTV, which originaily opposed this technology, had sufficient time since
we approved ACC’s use of digital wechnology in 1991 not only to change its design to
incorparate digital transmission. but aiso to consiruct and taunch a satellite based on that
design.®™ During the same three year period, ACC ~ which by its own admission had a five-
year head start ~ failed to progress ioward the realization of its DBS system.

35. ACC aiso argues that the Burcau etfroneously ignored ACC's continued
compliance with the first due diligence requirernent.® In order to satisfy the first prong of
the due diligence requirement for its first 16 paired channels, ACC submined a construction
tontract that provided for complete construction of its. iwo satellites by December 1990 and
June 1991, respectively. ™ Afier our order in Coptinengal, ACC filed a due diligence
showing for is 11 additional paired chanocls ip October 1989 that provided for letion of
its first satellite by June 1993, whick six momhs later was revised o January 1994.% Bug in
May 1993, ACC submined an amepded conmract with an updated timetable showing that
construction on its firm satellite would not begin untl Ociober 1993 (3lmost three years afier
it was originally supposed to be finisbed), with progress payments strerching until
approximately Sepember 1995.% [n April 1994, ACC submited yet another amended
contract that ser April 1995 (four and 3 half years afier the origimal complierion date) as the
new date for beginning construction, with progress payments streiching until March 1998.2%
ACC sates that it paid some sdll undisclosed amount for the *Systems Design and Definition
Phass,” ponetheless it has pot made any progress payments for acrual construction, Meeting
the first due diligence requirement does not justify failing to fulfill the second. Otherwise,

b ACC App, for Review u 6.

o 14 a 67

o Sez Hughes' Appiication for Minot Modificarion of Comtruction Permit and Technical Showing
Regarding Cocolivers with bmemsadonal Requiremenws, FCT Fiie No, DBS-91.02MP/Mimor Quly 15,
1991); Bughes Commmications Galaxy Ine., § FCC Red 3118 (1993)launch authorization).
ACC App. for Review ar 12
Ser Tempa 1. | FCC Red & 21.
Set ACC Semi-Anmua) Repory (daed April 4, 1950); Advanced, 6 FCC Red a1l 2270-T2.
Sex ACC Semi-Anoual Repon (dated May 10, 1593).

Seg ACC Semi-Annual Report (dated Apeil 77, 1994).
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permitess could cxtend indefinitely their noaperformece by repesied medifications OF their
proposals. As we previowsly advised ACC, ‘construcUon must Begin ai some poinr. "B

36. Ingranting ACC i first four-yur ezizrsion, we recagnzed tat pretical

impedimeny 2xyoed ACC'r conzof jusdfied fleaibility. However, is ACC acknowledges. it
has had ai least three years since the Commission defipitively estiblished the orbital locations
and technical parameters of ACC's permit. ® ACC has cited no facton outside iU conirol 1o

cxplain its lack Of signifint progress toward consaucton urd faunch OF iU satelties over
that p2ried, which compried almest ali Of te four-year exiension we previously granred,
Due io its extended ina2Uon and apparent lack Of commimment 10 ¢pemadng iU ewn rystem.
ACC i nor 'much closer D e threshold of providing service tham any can-oecmiges,” g
thus has M claim 10 any <omparative advanrage that couid jusilfy ap ¢xignsion, &

37. The boaom line is that ACC bas ooz 2ehizved any coocreiz progress toward the
acrual coostructos ad operadas of U DBS sysuem. Whaile 10 other activites may be
laudable. our precedenr makes it ¢lear that diligeqs progress woward scnial orernlion which
must be e 1ouchstope for our analysis Of whether w0 grant o exictsion

b.

The ACC/ACT Capaciry Purchase Agreement

38. Inipeir Applications for Reviesw, pedtioners assert that the Burmau ignored the

Opacity Pumbuee Agremen ("CPA*), which they charatterize as'a binding contract for the

Luceh, deoloyment, iod operadon Of waiz s by ACC. They further aver that the 3250
million spent by Temmpe Satellite oD the satzllites TCT agreed to provide o ACC should be
attributed to ACC, and that it is TCT that is comtributing 0 ACC's DES program ~ not te

other way around. ™

39. Under the CPA, ACC would pot pay for th¢ copstruction, the launeh, or the
ogerdes Of any DBS sawcllites. ACC would pot own any satellites. Its sole conrribution
weald e e FCC permit. Indecd, the CPA provided for the torplew ad anmediaw
liquidation s2d dissoiution ¢f ACC upon ¢ consummation OF this “sale® Of anspooder

o Tempal | FOC Red 22 20, -

Sat ACC App. for Review u $-10.

W Ser USSE I 3 RCC Red m 6880, ACC's refiance on the CPA to fupport o *threshold” arpument i

spexious; say othe? emmty that had bern assigned ACC's channels and orbinl locasions could enuer into
the same ageemen? and insmantly be just as close o initiacng servics a3 s ACC. Sep distunsion of the

CPA in Sccicn O1.A.2.D, infra.

w Sz ACC App. for Review at 19: Tempo DES App. for Review a 7-10. The CPA waa pot submited

a5 part of original exicntion spplicaticn, but raher &3 pan of the ausigruneru applicadon filed seven
weeks Laer — just before the end of ny four-yrar cxtension.
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capacity.® In these circumstances, the CPA cannot fairly be characterized by petitioners as
an :rra:gcmcm by ACC for the baunch, deployment, and operation of its own satellie
system.

40. TCL. by contrast, would be responsible for vimually every aspect of the
transactien and subsequent operation of the DBS system.  Pursuant to the CPA, TCl would
pay all costs for the "design, construction. launch, deployment, operation, and insurance of
the saiellite,” and would be its acrual owner.® TCT would aiso be responsible for arranging
and paying for appropriate facilities for tracking. telemetry, and controi ("TT&C") of the
satellite, and for performance of the TT&C funciions once in operation, &

41. ACC's asseniion that the CPA demonsmrates significant progress wward irs
constryction a7¢ operation of its DBS system is not persuasive. The staff correctdy focused
on the fact that ACC's sole conmribution to this DBS system appears o be its authorization (o
usz public resources. Burcaw Order at 6 n.24. ACC will bave no pan in the ongoing
operation of the DBS sysiem that will use its 27 channels af the 110 orbitl locaton. Not
only has ACC contracted away ail control over the use of those channels as part of the
CPA,™ but it bas also agreed 0 immediately dissolve as part of the mansaction. Morcover,
the two satellites for which ACC seeks due diligence credit are currently pan of Tempo
Sawlite’s due diligence progress toward consuction and operation of iy DBS system. &
This agreement cannot be characterized as a demonstmasion of ACC's due diligence,

w Sax CPA o1 § 2. UmMMACCWmﬁ:thbMM.M
Garper. |d m § 9.1.2.

b Some appanents assert that the CPA transaction would result in a0 tmawthorized de faco transfer of
conrrod from ACC w TCTL 3 DIRECTY Opp. at 11; EcbaSar Opp. at 10. O resolmion of this
uxou&xdihg:upmmdshumdundﬁummdmmudb@ﬁmwdﬂumﬁt

w Se2 CPA 3t §§ 3.1, 3.3. The CPA provides thay TCT's services in conmructing and operating the
uuuimm‘mbja::bACC':du’mmwmnlubolderoquCCAmhﬁu.' 14, This does
wiﬁm&'h!umumm“ACC.mmkthmfwmm
wranlly all redevant aspects of DES encrasicos.

= i at §3.4. Lo addition 1 providing onc or more saellies and all selated services ecersary  their
operuion, TCT also agreed w: (1) make 2 poo-refundable prywest w ACC's ok sharcholder, Daniel
Gm.bmmorm.mmmwmnaocmwz.m.mm
of Clats A common mack of TCL with 3 curress market vatue in eacess of 543,000,000, Se CPA u
Recital C and § 2.2, TCI also made an interen.free loan of $2.000.000 v Garner, and has been paying
him 330,000 per month since October 1994 for bis servicex 23 a consuhame.  See ACC Agreement and
Plap-of Reorganization st § 3.4; Cousulting Agresmen a1 § Xa).

See CPA at § 2.1,

S Tempo Satellite’s Semi-Annual Report al | (duced May 13, 1999). T -
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modification application and the ssignment application, since the COMMIssion asertediv

*eschewed such a piecemeal approach® in USSR 0.8 ACC's argument ignores 1 critical pan

of our reasoning in USSR 1. Although the Commission found that granting USSB's
extension AM MOQINCAUON +QUEILs would serve the public interest, in Order 1o grant them we
first had 1D determine that USSB was in compliance with iu due diligence obligations. &
Here, in contrast, the Bureaw conducted its compliance amalysis firse. and iU conclusion
obviated the need for any further inquiy into the meries of the modification and assiprment
applications. This approach conforms fully with the Commission’s longsunding policies an
assignment of susborizations.™ 1n Ny evem. reliance upon the proposed assignment 1o
justify an exiensicn would bc futile, since our ruies I the DBS service specifically provide
that "[f]ransfer Of contol of the construction permit shall not be considered to justify
extension Of these [due diligence] deadlines, ™™

¢ MNegotiarions with EchoStar

43, ACC also cites as vrounds fOr an extensjon its efforus from earty 1992 1o late
1994 to form a joint venmre with another DBS perminee, EcbaStar ~ efforss that ultimately
proved unsuccessful.® During those pegotiations, ACC inidally amended U conszruction
congact (0 delay the rmar of construction on iy first saieltite until October 1993, and then
deizyed the smry date uneil April 1995, %

Sgg ACC App. for Review a1 19 (citing USSR I1, 7 FOC Red at 7749).
USSB 8, 7 FOC Red ar 7250,

Sce Jefleryon Radin o v, FOC. 340 F.24 781, 783 (1964 proposed ssmuigames will not be cousidered
il e Commisyion bay derermined that the assignor hay ne forfeited i mhorination).

Sat 47 CLER- ¢ 100,19(b).

Sez ACC App. for Review ot 10-11. In progress repors o the Comminion, ACC sid, ia April 1992,
that it wis engaged ip "scriow oegotiations® tal b expend 16 complew in “the ex month or fwo.”
In Augunt 1992, ACT reponied it had signed » letier of imens that called for execution of an agreement
within sixry drys. o Ocwober 1992, ACC explained that pegedations were continuing, and in Apeil
1993, suated it expecaed © reach ab agreemens within the Bext mooth. 1 May 1991, it reported i was
sudll i "compicx ncgoriations,” and i October 1993, it claimed har pegouations were convinuing.
However, cu Decxmber 30, 1994, ACC indicasd that pegotiations had failed,

L o 135, npre.
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44, We nou that for over three years prior t0 iU extension request, ACC had enough
channels in a prime orbiul location 10 create a robust DBS system. ™ ACC nonctheless made
a business decision 1o put offconstruction Of s own satelites for three years while it
negotiated 10 form a joint venture. That decision was ACC'r to make, but U must bear the
cansequences of itS actions in failing io proceed teward the launch and operation Of its system
during an sxtended period.

45. As the Bureau noted. the Commission has previously found that on-going
negotiations do nor justify an exwension Of DRS due diligence milesiones: “failure 10 anract
invesiors, an uncerin business sirsation, or AN unfavorable business climate in general have
ncver been adequate excuses for failure (to] mest 5 construction timetable in othar sateliite
services. "™  sccordingly, failed negotiations, and the awsociated delays they may enaii,
cannot provide My greater justfication. ™ se pegotistions dO not constitute adequate
justification for tbe requested exiension.

3. Comunission Precedens

46. Petitioners also contend that the denial Of ACC'r assigoment application directly
conflicts with Commission precedent approving mergers and buyouts of DBS permitiees.
Specifically, petitioners argue that our actiops I approving the saie Of ransponders from
DIRECTV to USSB,®™ and the wansfer of contref of a DBS permit from Directsat
Corporation w EchoStar,® masdate extension of ACC's constructon permit.  Upon review
of these cases, we believe that neither case mandates such a resuit,”

a USSR T
47. The Commission first grasted USSE's DBS conswuction permit in 1982.% In

1988. we granted a four-year exiension of that permit.1- We theresfier determined that
USSB had complied with the first prong #rhe chae Aillaans pyles, and in 1990 assigned

E

DIRECTV operaes with T channeis. USSB, which bas 5 channels, operates independentdy. Of all
existng DBS pertninees, onty DIRECTY bas as mary channels as ACC.

USSEE, 3 FCC Red m 6859,

See LISSH N, 7 FCC Red m 7250-51.

Sa¢ Dirscisat Comp., 10 FCC Red 38 (1998).
Sce CBS o, 2 FC.C.20 m 64,

Set USSR I 3 FCC Red at 6859-61.

B R E B 8

9417



